Matters That Come Beforethe

Public Employment Relations Commission

The New Jersey Employer-Employee Relations Act* established the Public Employment
Relations Commissionin 1968 to administer and enforcethe Act’ sprovisionsgoverning the conduct
of collective negotiationsin New Jersey public employment . The seven-member Commission is
appointed by the Governor with the advice and consent of the Senate to three-year terms. Two
Commission members represent public employees, two represent public employers, and three
represent the public. The Chairman of the Commission is one of the public members. The
Commission actsby majority voteinits public meetingsto decide mattersbrought beforeit by public
employers, public employees and public employeeorganizations. The Commission employs astaff
to assist it in carrying out its administrative and decision-making functions.

What followsisabrief description of thekinds of mattersthat comebeforethe Commission.
Thefirst section coversthe six basic types of casesthat cometo the Commission for decision: scope
of negotiations, unfair practice, representation, interest arbitration appeals, contested transfer
determinations, and payroll deduction determinations and rulemaking. The second section covers
the Commission’s condiliation and arbitration services.

MATTERSTHAT COME BEFORE THE COMMISSION FOR DECISION
Scope of Negotiations

TheAct requiresgood faith negotiationsover termsand conditions of employment. TheAct
also requires negotiations over written policies setting forth grievance and disciplinary review

procedures. Such procedures may provide for binding arbitration as a means of resolving disputes
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over termsand conditions of employment. However, the statutedid not define the phrase"termsand
conditions of employment™ and did not define what subj ectswere negotiable and what subjectswere
not. Over the years, the Commission and the courts have issued hundreds of decisions clarifying
theseissues. Inthe"Dunellen” trilogy of cases decided in 1973, the Supreme Court established the
need to determine on acase-by-case basisthe subjectsthat are mandatorily negotiable under the Act,
as distinguished from matters of governmental policy exclusively within the prerogative of
management or terms and conditions of employment set by statute or regulation.

The Act givesthe Commission the power and duty, upon the request of any public employer
or majority representative, to make a determination as to whether a matter in disputeis within the
scope of collective negotiations. Disputes over the scope of negotiations generally arise in one of
two contexts. First, during the course of collective negotiations, one party may seek to negotiate
with respect to a matter that the other party contends is not a mandatory subject of negotiations.
Second, an employee organization may seek to submit a matter to binding arbitration that the
employer contendsisamatter of managerial prerogative and not aterm or condition of employment.
In this context, the employer cdlaims that a matter of managerial prerogative is not a proper subject
for negotiations and thus may not legally beincluded in the contract. It therefore may not legdly be
submitted to an arbitrator as the employer's statutory management responsi bility cannot beabdicated
or delegated or because a statute or regulation has preempted negotiations.

A subset of grievance casesinvolvesincrement withholdings of teaching staff members. A
1990 amendment to the Act gave the Commission jurisdiction to decide the appropriate forum for
review of such increment withholdings. If the withholding is based on the evaluation of teaching

performance, arbitration will be restrained and review must be conducted by the Commissioner of
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Education. If the withholding is not based on the evaluation of teaching performance, arbitration
will not berestrained and the withhol ding may bereviewed by an arbitrator. The Commission makes
no judgmentsabout the meritsof thewithholding, but decidesonly theappropriateforumfor review.

When a scope dispute arises during the course of collective negotiations, the Commission
issuesadeclaration that the disputed matter is either mandatorily negotiable or not. No further order
isrequired.

The Commission'sjurisdiction in the grievance context issimilarly limited. Inan early case
involving the Hillside Board of Education and the Hillside Education A ssociation, the Commission
explained the nature of the limitations:

Having determined that the matters in dispute in the instant
proceedings are within the scope of collective negotiations, the
grievanceswhich promptedthefilingof thispetition can proceed
to arbitration, assuming that they are otherwise arbitrable under
the parties agreement. Thelatter determinationisonewhichthe
Commission will not render. The Commissionisaddressing the
abstract issue: isthe subject matter in dispute within the scope
of collective negotiations. Whether that subject is within the
arbitration clause of the agreement, whether the facts are as
alleged by the grievant, whether the contract provides a defense
for theemployer'salleged action, or evenwhether thereisavalid
arbitration clause in the agreement or any other question which
might be raised is not to be determined by the Commissionin a
scope proceeding. Those are questions appropriate for
determination by an arbitrator and/or the courts.

The delineation of the separate roles for the Commission, the courts and the arbitrator soon

reached the Supreme Court. InRidgefield Park Ed. Assnv. Ridgefield Park Bd. of Ed., 78 N.J. 144

(1978), the Supreme Court adopted the Commission's guidelines.
If an employer raises contractual defenses, the Commission cannot address them in ascope

decision. A scope decision addresses only the abstract negotiability of the matter the union seeks
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to arbitrate. Any disputes over whether the subject is addressed by the contract, or whether the
grievanceistimely, or even whether the parties have agreed to arbitrate this type of dispute must be
resolved by a court or, where appropriate, thearbitrator. Similarly, if an employer raisesto acourt
or an arbitrator aclaim that the matter sought to be arbitrated falls outsidethe scopeof negotiations,
the court or arbitrator must refer that limited issue to the Commission for determination. Thus, an
employer with more than one defense may have to go to more than one forum to have all issues of
arbitrability resolved.

Over the years, the language used by the Commission when deciding whether mattersin
dispute are within the scope of negotiations and therefore arbitrable hasevolved. Certain shorthand
phrases have since emerged, such as "legd arbitrability” for the negotiability issues to be decided
by the Commission, and " contractual arbitrability” for the contractual issuesto be decided by acourt
or the arbitrator. Early scope cases concluded tha grievances on negotigble matters "may be
submitted to arbitration if they are otherwise arbitrable under the terms of the parties collective
negotiationsagreement.” Morerecent casesrecast the conclusionin ascope decision as"the subject
of the grievance is mandatorily negotiable and legally arbitrable," or "the employer could legally
have agreed to arbitrate this dispute.” Whatever the language, because there may be outstanding
issues of "contractual arbitrability” which the employer properly has not raised in the scope
proceeding, and because any duty to arbitrate derives from the parties’ contract, the Commission
answers only the limited question, "Is the subject matter of the dispute the union seeks to arbitrate
mandatorily negotiable." In grievance casesinvolving police and firefighters, arbitration will dso
be permitted if the subject matter of the dispute is permissively negotiable. Permissive subjectsare

subjectsthat are neither mandatory subjects of negotiationsnor illegal topics. Disputesover whether
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the contract requires arbitration and requests for enforcement of a contractual duty to arbitrate must
be addressed to the Superior Court.

The guidelines set down in 1978 still govern. Parties may still have to argue before the
Commission, acourt or an arbitrator over whether aparticular grievance may proceed to arbitration
before the arbitrator has an opportunity to address the merits of the grievance. Fortunately, agreat
many of the issues of both legal and contractual arbitrability have been decided and guide the
conduct of public employers and unions alike. Annual scope petition filings have decreased from
ahigh of 137 to approximately 75 in recent years.

Unfair Practice

Unfair practice charges are filed when one party contendsthat the other has violated some
obligation or interfered with someright established by the Act.

Most cases are sent to an exploratory conference where a staff agent triesto settle the case
or clarify theissues. In caseswhere asettlement doesnot result, the Director of Unfair Practicesand
Representation reviewsthe charge to determine whether the allegations, if true, would constitute an
unfair practice. If the Director believes they would not, a Complaint will not issue. That will end
the case unless the charging party appedls to the Commission.

When a Complaint issues, the case is assigned to a Hearing Examiner. In some cases,
summary judgment motions are filed that will permit the case to be decided based on the parties
written submissions. In most cases, no motions are filed and the Hearing Examiner conducts a
hearing, issues a report and recommendation, and sends the case to the Commission for a final

decision. If no exceptions to the Hearing Examiner's report are filed, the recommended decision



becomes a final decision. If exceptions arefiled, the case comes to the full Commission, which
issues afinal decision.

In reaching afinal administrative decision, the Commission reviews the record in the case.
That includesthe charge, the transcript of the hearing and exhibits, the recommended decision, and
any exceptions, cross-exceptions and briefs. Any post-hearing brief or argument not specifically
incorporated in exceptions or an answering brief is not considered.

The Commission generally orders parties to notify the Chairman within 20 days how they
have complied with the Commission'sorder. Intheevent of noncompliance, the Commission or the
prevailing party may seek enforcement in the Superior Court.

Of the approximately 450 unfair practice chargesfiled annudly in recent years, ten required
afinal Commission decision.

In some cases, the charging party seeks aquick directive preserving the status quo pending
afina Commission decision. This processiscalled “interim relief.” A Commission designeeis
assigned the case. Interim rdief will be granted only if the charging party has a substantial
likelihood of success on the merits of its daim and would suffer irreparable harm if relief is not
granted. Motionsfor reconsideration by the full Commission of adesignee’ sinterim relief decision
will be granted only in exceptional circumstances. If aparty is dissatisfied with an interim relief
order, the normd avenuefor review isin the Superior Court.

Representation

Representation cases generally concern elections to determine whether employees wish to

be represented by a particular magjority representative, and decisions about which negotiations unit,

if any, employees belong in. Some cases concern claimsthat particular employees are confidential
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employees or managerial executives and therefore do not belong in any unit, or supervisory and
therefore belongin aseparate unit from non-supervisory employees. Most cases are decided on the
documents filed with the Director of Unfair Practices and Representation. If material facts arein
dispute, the caseis assigned to a Hearing Officer for an evidentiary hearing. The Hearing Officer
issues a report and recommended decision; the parties have an opportunity to file exceptions; and
the caseisdecided by thefull Commission. Of the approximately 150 representation petitionsfiled
annually in recent years, only a handful required afinal Commission decision.

Interest Arbitration Appeals

The 1995 Police and Fire Public Interest Arbitration Reform Act? gave the Commission
jurisdiction to decide appeal s of interest arbitration awards issued to resolve negotiations impasses
involving police officers and firefighters. Previously, the Superior Court considered challengesto
interest arbitration awards.

TheReform Act, like the predecessor statute, states that an arbitrator must decide the matter
after giving “due weight” to eight criteria These criteriainclude, for example, the public interest,
thefinancial impact of an award, the cost of living and acomparison of the salaries and empl oyment
conditionsof theemployeesinvolvedinthe proceedingwith employees performing similar functions
and employees generally. The arbitrator must analyze the evidence on the factors deemed relevant
to the dispute and provide a reasoned explanation for the award.

The Commission has established a sandard of review consistent with pre-Reform Act case
law. It will not vacate an award unless the appellant demonstrates that: (1) the arbitrator failed to

give "due weght" to the subsection 169 factors judged relevant to the resolution of the specific
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dispute; (2) the award is not supported by substantial credible evidence in the record asawhole; or
(3) the arbitrator violated the standardsin the Arbitration Act®, which provide that an award may be
set aside on such grounds as bias or therefusal to hear evidence. The New Jersey Supreme Court
has approved the Commission’s standard of review.

Commission decisions recognize that fashioning a conventional award is not a precise
mathematical processand that the Act entruststhearbitrator with weighingtheevidenceand arriving
at anaward. However, the Commission hasheld that an arbitrator should state what statutory factors
heor sheconsidered mostimportantinarriving at theaward, explain why they were given significant
weight, and explain how other evidenceor factorswere weighed and considered in arriving at afina
award. Once an arbitrator has done so, a party gopealing an award must offer a particularized
challenge to the arbitrator's analysis and conclusions.

Of theapproximately 25 interest arbitration awardsissued annually, only ahandful have been
appeal ed to the Commission each year.

Contested Transfer Determinations

The 1990 amendment tothe Act prohibitstransfersof school board empl oyeesbetweenwork
sites for disciplinary reasons. When there is a dispute over whether a particular transfer was
disciplinary, the employee or majority representative may file a contested transfer petition. Many
of these cases are settled at an exploratory conference. If the case does not settle, it is decided by
the Commission after review of the parties' briefs. If thereisafactud dispute, the caseisinstead
assigned to a Hearing Examiner and processed under the unfair practice procedures. Lessthanten

contested transfer petitions are filed each year and one or two require afinal Commission decision.
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Payroll Deduction Deter mination

In 2003, the Act was amended to permit amajority representativesto file a petition seeking
an order requiring the employer to deduct representation fees from paychecks of non-members,
provided certain statutory conditions are met. These cases are handled by a Commission designee,
but an aggrieved party may file arequest for full Commission review.

Appeals from Commission Decisions and Enforcement of Commission Orders

As with any final administrative agency determination, Commission decisions may be
appeal ed to the Superior Court, Appellate Division within 45 days of the Commission decision. The
General Counsel or Deputy General Counsel will generally participate in an appeal. There are
approximately 15 appeals filed each year.

If aparty refused to comply with a Commission order, the General Counsel may begin an
enforcement actioninthetria division of the Superior Court. The Court will not review the merits
of the Commission’s order in enforcement actions.

Rulemaking

The Commission periodically adoptsand readoptsrul esgoverning practi ce beforetheagency.
Rulemaking proposals are approved by the Commission for publicationinthe New Jersey Register.
They are then subject to a public comment period before final adoption by the Commission.

CONCILIATION AND ARBITRATION

Although mediation, fact-finding, conciliation and grievance arbitration mattersdo not come

to the Commission for decision, they play acritical rolein the resolution of collective negotiations

impasses and the settlement of labor-management disputes.
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When negotiations between employers and employee representatives reach an impasse,
PERC may appoint neutral mediators, fact-finders and conciliators to assst the partiesin reaching
avoluntary agreement. These individuals may be either agency staff or selected from a panel of
qgualified arbitrators and mediators administered by the agency. There are about 200 requests for
mediators filed each year.

In addition to the power to appoint mediators and fact finders as noted above, PERC hasthe
authority to appoint interest arbitrators to assist the partiesin police and firefighter negotiationsin
reaching a voluntary agreement. Members of PERC'’s special panel of interest arbitrators are
appointed for three-year renewable terms. If a voluntary settlement is not reached, the appointed
arbitrator will issue a written award setting terms and conditions of employment. Under a 1995
amendment to the Act, arbitrators will issue what is called a conventional arbitration award on all
unsettled issues, unlessthe parties agreeto another procedure such asfair and final arbitration under
which the arbitrator must select the final offer of one of the parties. In conventional arbitration, the
arbitrator is not required to adopt the final offer of either party. Asdescribed earlier in this paper,
the 1995 amendment al so gave the Commission jurisdiction to decide appeal sof interest arbitration
awards. Approximately 100 interest arbitration petitions have been filed annually in recent years.
Most disputes are settled by the parties with the assistance of the arbitrator. In fact, only about 25
awards are issued each year and only a handful of awards each year have been appealed to the
Commission.

Finally, the Commission assigns grievance arbitratorsin over 700 cases each year to assist
in the resolution of unresolved grievances. A list of arbitratorsis sent to both partieswho select the

arbitratorsthey prefer. The Director of Conciliation and Arbitration then assignsan arbitrator giving
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recognition to the parties' preferences. Grievance arbitrators will normally attempt to assist the
partiesin reaching amutually-agreeable settlement of the grievance. In caseswhere a settlement is
not possible, the grievance arbitrator issues an award. Actions to vacate or confirm arbitration

awards must be filed in the Superior Court.
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